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|.  INTRODUCTION.
Initsinitial brief, Commonwealth Edison Company (“ComEd”) explained why

Staffs proposed forms and instructions (the “instructions”) should be adopted with the
amendment to paragraph 3(c) set forth in the rebuttal testimony of Staff witness Robert Bishop
(Bishop, Staff Ex. 3, Schedule E), and an amendment to paragraph F(b). ComEd also explained
why the amendments sought by NewEnergy Midwest, L.L.C. (“NewEnergy”) should not be
made. Inresponding to the briefsfiled by other partiesand in the interest of brevity, ComEd will
not reiterate the argumentsit previously made, or respond to each of the arguments made by the
other parties, Instead thisreply islimited to (i) briefly rebutting certain arguments on the scope of
the NFF’s authority; (ii) explaining that Staff misinterpreted isolated cross-examination answers
from two ComEd witnesses and thereisin fact no dispute between Staff and ComEd in how to
read the proposed instructions; (iii) pointing out additional flawsin arguments offered by
NewEnergy; and (iv) explaining why the Illinois Industrial Energy Consumers' newly proposed
addition to Staffs revised draft forms and instructions, relating to the use of contract ratesin

calculating transition charges, should be rejected.

. ALTHOUGH THE ROLE OF THE NFF ISLIMITED UNDER THE ACT, HE
NEVERTHELESSISENTITLED TO EXERCISE SOME DISCRETION.

The market values used in both the calculation of transition charges and power

purchase option prices may be established in one of two ways.

(1) the market value may be determined pursuant to atariff that has been
approved by the Commission and that incorporates an exchange traded or other
market traded index, options or futures contract or other contracts applicable to
the market for electric power and energy; or



(2) if no such tariff has been placed in effect, the market value may be determined

through the “neutral fact-tinder” process provided for in Section 16-112 of the

Public UtilitiesAct (the“ Act”). (220ILCS 5/16-112(a)).

Under the neutral fact-finder method, the neutral fact-finder (“NFF”) isto calculate
separate market values for individual utilities or a single set of values to be used by dl utilitiesin
the state, using summaries of data drawn from actual contracts entered into by the utilities and
these other suppliersthat are required to submit summaries of such contracts. (220 ILCS5/16-
112(b), (d)). TheActisclear both asto the NFF’s duties and as to the information upon which
he may rely in performing those duties - he must calculate market values in accordance with § 16-
112 based on factual, relatively objective, auditable information of the type stated in the Act.
There simply is no authority for the NFF to engage in ahybrid process of the sort proposed by
NICOR and Illinois Power. (See NICOR Br. at 2-6; IP Br. at |-3). Nor is there any authority
which would require or permit the NFF to make the “load following/load shaping” or “anticipated
future profits’ adjustments proposed by NewEnergy. (NewEnergy Br. at 11-16). Making these
adjustments would be unlawful. Nor does the Commission have the authority to “direct” the
NFF, or require the utilities to submit additional data not provided for in the Act to the NFF as
these parties suggest. (NewEnergy Br. at 9-10, 14, 19). The Commission’s authority to adopt
forms and instructions governing the contract summaries simply does not extend to changing the
data to be reported. (See 220 ILCS 5/16-1 12(c)). To the extent the parties are discontented with
the NFF process, they are free to pursue devel opment of an alternative in the appropriate forum,
but it isimproper to attempt to modify the NFF process under the guise of amendmentsto the

instructions for reporting contract data.



Despite the limited role of the NFF, the Act does not leave him entirely without
discretion in considering the information reported to him under the Act as suggested by I11EC and
Ameren. (IIEC Br. a 3-5; Ameren Br. at 7). For example, under § 16-112(e), the NFF can
weight contract prices, or disregard certain contractsin making his determination, assuming the
rationale for such decision is clearly explained and bears scrutiny. Thisiswhy the Staff
instructions appropriately call for the submission of additional information related to a contract
that must be reported. Whether a contract is an economic development or cogeneration deferral
contract, when it was entered into, or whether there was additional consideration given for entry
into the contract other than the agreement to pay a stated price, are al relevant facts that bear on
whether and how the contract relates to the determination of a market value for power and
energy. Information relating to the expected loads to be served may likewise be relevant to
understanding the contract price. This is relatively objective, auditable information that relates to

the specific contract.

TheNFF’s discretionisnot unlimited. Itis, for example not hisroleto
independently determine some * market value” with reference to data other than that the parties
arerequired by the Act to report, Thisis why it would be highly inappropriate to require, as
NewEnergy suggests, that subjective opinion information be reported to the NFF.  Such
information is not objective or auditable, and thereis no authority in the Act for the NFF to rely

on it.



HI. COMED AND THE STAFF DO NOT DISAGREE ON HOW THE
INSTRUCTIONS PROPOSED BY STAFF SHOULD BE INTERPRETED.

At page 17 of itsbrief, Staff states that:
“ Staff reads[tfhis instruction [Staff Ex. 1 at 6, Schedule B] as requiring a
reporting entity to show whatever assumptions it has made in unbundling the
contract prices, including sample calculations, such that the NFF can understand
the assumptions and calculations,” (Staff Br. at 17).
ComEd agrees with this interpretation of Staff’s proposed guideline. Unfortunately, it appears
that Staff, based on two less than clear cross examination questions and answers, believes

ComEd has rejected Staff’s interpretation and/or opposes the instruction, This isincorrect.

In his direct testimony, ComEd witness Geraghty testified that Staffsinitial
instructions did not address the deduction of delivery service charges where the delivery charges
included demand charges. In response thereto, Robert Bishop on behalf of the Staff proposed
certain modifications as set forth in Schedule E to hisrebuttal testimony. (Bishop, Staff Ex. 3.0 at
3, Schedule E). ComEdinitsinitial brief stated that the proposed modifications addressed the

issue it had raised and urged their adoption. (ComEd Br. at 2).

Initsinitia brief, however, Staff stated a concern regarding one of Mr. Geraghty’s
answers. Staff erroneously interpreted Mr. Geraghty’ s answer to an ambiguous cross examination
question, and concluded that it “appears from this that ComEd believesit can structure its report
of required information by massaging reported numbers to reflect itsview of an appropriate

‘allocation’ of charges’ (Staff Br. at 16). A review of Mr. Geraghty’ sdirect and cross



examination testimony make clear the error in Staffs interpretation. Asis confirmed by this brief,

ComEd does not have this belief and in fact does not disagree with Staffs interpretation.

On direct, Mr. Geraghty addressed the issue of how to report a contract when the
contract had both demand and energy charges, and delivery service charges based on demand, He
specifically discussed the all ocation of the contract demand charges and proposed that the demand
charges be converted to a per kilowatthour basis and then allocated evenly over the on-peak
hours. (Geraghty, ComEd Ex. 1 at 4-5). Not a single party objected to this alocation
methodology for contract demand chargesin their rebuttal or in their briefs. He a so proposed
that in this circumstance the delivery service charges be calculated by taking the total RCDS
revenues divided by the total on-peak kWh of usage and subtracting the resulting kWh charge
from the contract revenues for on-peak hours. Mr. Bishop's proposed amendment, set forth in

schedule E of his rebuttal, specifically responded to this proposal.

Mr. Geraghty’ s cross examination answers are consistent with the foregoing. On
cross, Mr. Geraghty was first referred to his direct testimony (which assumes all demand charges
were alocated to on-peak energy usage):

“Q. Concerning pages 3 and 4 of your direct, | wanted to ask you a
hypothetical with that.” (Tr. at 60).

The hypothetical that followed was unclear. Mr. Geraghty responded by trying to set the record
straight that the delivery service charges must be subtracted from the appropriate pricing period

applicable to the charge:



“ A. Thetestimony that | provided [in direct testimony] was structured so that you
would be looking at the bundled contract with charges properly alocated to the
on-peak and off-peak periods, So that subtracting the delivery service charges that
are being allocated to the on-peak periods [because the hypothetical contract in
direct assumes all demand charges were allocated to on-peak energy usage] would
properly allocate the energy charges to both on-peak and off-peak periods,” (Tr.
a 61).
Here Mr. Geraghty was simply attempting to restate his direct testimony, which Staff agreed with
and responded to by proposing the revision in Schedule E to Staffs Exhibit 3.0. It isunfortunate
that the cross examination question was vague. Taken in the overall context of Mr. Geraghty’s
testimony, it is clear that Mr. Geraghty was not suggesting that anyone could “ massage” the
reported numbers and ignore the proposed instructions. Instead he was describing how to report

the costs associated with a certain type of contract in the time period to which they belong.

Similarly, Staff has misconstrued the cross examination testimony of Mr. Feerick.
Staff’ sinstructions have from the beginning allowed the reporting of additional information
related to the contracts that will contribute to the NFF’s ability to more fully understand the terms
of the reported contract “and make the required determinations and that will enable the NFF to do
so with greater detail, precision and differentiation,” (Bishop, Staff Ex. 1.0, Schedule B,
paragraphs B(Z)(d), C(17); Bishop, Staff Ex. 3.0, Schedule D). ComEd agrees that such
information, if it is relatively objective and auditable, should be reported. This does not mean,
however, that ComEd “believes’ that areporting entity is given the discretion, under Staffs draft
instructions, to not report actual contract prices, It is required to do so. Mr. Feerick’s response

specifically referred to the “additional information” section of the instructions. The referenceto



“additional information” was understood by other parties to bejust that, information in addition to

the actual contract price. (See NICOR Br. at 7).

ComEd has consistently supported the draft instructions, and has complied with
similar instructions over the last two years. Itisunfair for Staff to leap to the conclusion based on
two isolated cross examination answers, that ComEd “ apparently believes’ it can ignore those
forms, and then ask for aCommission instruction disallowing the “ apparent reading” Staff has
created. (Staff Br. at 15, 17 -18).  Since ComEd agrees with Staffs interpretation of its
instructions, it is not necessary to address the matter further in the Commission’sorder. Should
the Commission decide to do so, however, the language of the order should be limited to the

following:

Based on the reading of the cross examination of two ComEd witnesses, Staff raised the
question as to how ComEd interpreted Staffs instructions. ComEd responded that on this
issue it had no disagreement with Staffs interpretation on how contracts were to be

reported.

V. NEWENERGY'S EFFORTS TO MANIPULATE THE NFF PROCESS SHOULD
BE FIRMLY REJECTED.

Asexplained inComEd’s initial brief, NewEnergy’s request to have the NFF
calculate separate “retail” and “ wholesale” market values and its effort to have the instructions
modified to require the reporting of subjective opinionson “true” or “retail” market values should
be rejected. Initsinitial Brief NewEnergy stated “{ulnquestionably, the recommendations by
NewEnergy are more likely to result in consistent, practical, and accurate cal culations of the

market price for power and energy in Illinois.” (NewEnergy Br. at 18). This statement ignores



the fact that most parties questioned and rejected NewEnergy’s recommendations. (See
Crumrine, ComEd Ex. 3 at 3-6; Hastings, |P Ex. 1.3 at 2-4; IP Br. at 4; Staff Br. at 10-11). As
the record shows, NewEnergy’s recommendations will not lead to increased accuracy and are

highly likely to further distort, rather than improve, the NFF process.

NewEnergy’s arguments all rest on the assumption that there are separate “retail”
and “ wholesale’ markets with fundamentally incompatible products, (See O’ Connor, NewEnergy
Ex. 1 at 3). This assumption was rejected by a number of witnesses. (see, e.g. Crumrine, ComEd
Ex. 3 at 3-6; Hastings, IP Ex. 1.3 at 2-4; Staff Br. at 10-1 1). Thedesignation of asale as
wholesale or retail does not by itself influence price or determine load shape. (Crumrine,

ComEd. Ex. 3at 3-5). Nor isthis assumption consistent with NewEnergy’s own business. As
NewEnergy advertises on its website, it hasits own trading floor in Boston, and it buys from and
sells to a diversified range of suppliersin order to keep costs low. (Tr. at 163-165). Far from
being unable to competein serving retail customers under the existing law, NewEnergy exceeded
its own business projections when the market opened. (Tr. at 165-166). It is aso worth noting
that while NewEnergy argues that separate “retail prices’ should be calculated by the NFF, it also
argues that those prices cannot be derived from the actua retail contracts that will be reported.
(O’ Connor, NewEnergy Ex. 1 at 13). Instead, NewEnergy “assumes” that those prices will be
too low, and urges that the NFF be required to rely instead on subjective opinions submitted by

self-interested reporting entities as to the “true” market value. (O’ Connor, NewEnergy Ex. 1 at



3, 13, 14-15, Attachment B). Modification of the reporting process based on such speculative

assumptions will not result in a fair, or legal, process.’

The unreliable nature of NewEnergy’s arguments isturther demonstrated by its
efforts to distort the testimony of other witnesses to make it appear as though other parties agree
with its assertions. For example, at page 11 of its brief, NewEnergy allegesthat “ By definition,
wholesale contracts do not contain all of the costs of selling electric power and energy at retail.
Although Edison initidly questioned whether there was such a difference, Edison eventualy
agreed that these [wholesale and retail] are separate markets. (See Tr. at 75. See alse Edison
witness Feerick Direct Testimony at 3, 5.)” (NewEnergy Br. at 11). A look at those citations,
however, proves exactly the opposite. A review of the transcript itself puts Mr. Crumrine’s
testimony properly in context - a discussion about contracts, not markets:

“Q. Arethere any differences between wholesale contracts and retail
contracts?

A. There can be many differences’ (Tr. at 75; emphasis added.).
That ishardly an admission that there are distinct and separate retail and wholesale markets. In
fact, Mr. Crumrine specificaly refuted this assumption, (Crumrine, ComEd Ex. 3 at 3-4). The

citation to Mr. Feerick’ s testimony ignores corrections marked on the record. (Tr. at 68-69).

! NewEnergy citesin its brief to a purported analysis designed to “illustrate” Dr. O’ Connor’s
views on “retail” market vaue. (NewEnergy Br. at 7, 15). This anaysis was based entirely on
several “assumptions’ for which no foundation was given, and was also presented in such away
that no party was given an adequate opportunity to review and respondtoit. Thus, ittoois
fundamentally unreliable and should be disregarded. (Tr. at 163-179).

9



NewEnergy goes on at page 12 of its brief to state that “ Edison witness Crumrine
admitted that there presently is no recognition of the costs associated with load following. (See
Tr. at 83).” (NewEnergy Br. at 12). Once again, areview of the transcript discloses the
distortion, Mr. Crumrine disagreed that there were any costs related to “load following” as
defined by NewEnergy. Histestimony, read in context, simply states that the imaginary costs that
the questioner was assuming did not exist and conseguently were not and should not be captured
in the determination of market value:

“Q. Isit your understanding that the Zuraski Peaking Adjustment isthe same as
accounting for load following services?

* % % *

THE WITNESS: A. Given your definition of load following, my answer is no.

MR. TOWNSEND: Q. Should the costs associated with load following be
included at some point in the determination of the market value?

A. Asyou have defined load following, no.” (Tr. at 82 — 84).
NewEnergy ignores the fact that Mr. Crumrine went on to explain that the costs with which Dr
O’ Connor was concerned with were in fact captured in the translation tariff:

Q. What adjustmentsareincluded in Edison’ s trandlation tariff?

A. Edison’strandation tariff takes into account the concept that Doctor

O’ Connor lays out in histestimony that presumes that a supplier supplying aretail
customer whose load shape is different from hour to hour, higher load during
business hours, for example, for an office building, that the supplier cannot just buy
asingleflat load block to supply that power, to supply that load shape; that thereis
achange in the load requirements during the course of the day. (Tr. at 84-85).

* * %
%

10



[REDIRECT EXAMINATION BY MS. BEAD:]

Q. Mr. Crnmrine, do you remember when you were trying to explain how the
trangdlation tariff takes into account the concerns raised by Doctor O’ Connor in his
testimony?

A.Yes, | do.
Q. Could you please complete that explanation?

A. Asl understand it, Doctor O’ Connor is making points with regard to the price
of aload shape. And the costs associated with serving that load shape compare to
aflat block purchasein the marketplace. He observed that at times there are times
where a customer with that type of |oad shape would be using less than the amount
that would be assumed for a flat amount transaction, and at other times he would
be using more because his presumption is, by the very nature of their load, that it
variesduring the course of theday. Heis, as| understand it, suggesting that the
effect of using less power at the times of lower prices and more power at the times
of higher prices should be reflected into an adjustment for load shape.

It' smy testimony that the so-called Zuraski Adjustment does exactly that. Itisin
our trandation tariff, It does not average peaks. It actually takes hourly load
shapes and prices and weights them by megawatts of load. So that we properly
weight average the load shape as suggested, as recommended by Doctor

O’ Connor, and that adjustment is already contained in ComEd’s trand ation tariff
(Tr. a 96-97).

NewEnergy’s proposal further should be questioned in light of its assertion that:

The Commission need not be concerned that the NFF will become contused. The
key should be for the NFF to explain fully how it is relying upon the information.
The Commission should keep in mind that it will have another opportunity to
rectify obvious problemsin the utilities' § 16-112(k) trandlation tariff proceedings.
(NewEnergy Br. at 17).

Section 16-112(k) providesthat the market value will be determined for each customer class by

applying the market values determined by the NFF, “taking into account the daily, monthly,

annual and other relevant characteristics of the customers’ demands on the electric utility’s

system.” Section 16-112 does not permit the Commission to simply change the market values

11



V. THEIIEC’'SPROPOSED INSTRUCTION REGARDING THE CONTRACT RATE
TO BE USED IN CALCULATING THE TRANSITION CHARGE SHOULD BE
REJECTED.

ComEd agrees with || EC that the NFF should take care to ensure that transition
charges are properly calculated in the unbundling cal culations required by Section 16-112(c), but
disagrees with the revision to the instructions proposed by IIEC initsInitial Brief at pp. 7-8. The
instruction would state a general rule relating to when contract rates are to be used in calculating
transitioncharges. On itsface, the proposed instruction ignores the actual language of Section
16-102 of the Act, which states that contract rates are to be used only “to the extent applicable.”
(220 ILCS5/16-102, subsection (1)(ii) in the definition of “ Transition Charges’). There are many
reasons a contract rate might not be applicable. The Commission should be cautious about
adopting broad interpretations of the law, under the guise of setting instructions for the NFF
process, which then could be cited by partiesin specific factual disputes not now before the
Commission, Thisisparticularly true when the proposed instruction is offered for thefirst timein
abrief, and other parties were denied the opportunity to present rebuttal testimony on the issue

For these reasons, ITEC’s proposed amendment should be rejected

* * *
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Vl. CONCLUSION.

WHEREFORE, COMMONWEALTH EDISON COMPANY requests that the

Commission enter an order approving the draft forms and instructions proposed by Staff with the

amendment to paragraph 3(c) set forth in the rebuttal testimony of Staff witness Robert Bishop

(Bishop, Staff Ex. 3, Schedule E), and an amendment to paragraph F(b) to make that paragraph

consistent with either the language offered in ComEd’s Initial Brief (ComEd Br. at 2-3) or with

the prior order of the Commission in 111. C.C. Dkt. 98-0769 (Order, 111. C.C. Dkt. 98-0769 at 15-

16, Appendix B, par. 12; see dso Staff Br. at 9-10; Stephens, IIEC Ex. 1 at 10).

Sarah J. Read
LisaA.Hausten

Mitchel A. Mick

SIDLEY & AUSTIN

10 South Dearborn Street
Chicago, lllinois 60603
(312)853-7000
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